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34 GOULDING vs. DAVIDSON. 

Court of Appeals of New York. 

JOSEPH GOULDING, APPELLANT, VS. ELIZABETH W. DAVIDSON, RE- 
SPONDENT. 

Where goods are sold to a married woman upon her individual credit, although the 
vendors are ignorant of the fact of coverture, there is no liability ex contractu on 
the part of the husband to pay for them. 

But if the credit to the wife was obtained by fraudulent representations on her 
part that she was unmarried, the vendor may have an action against the husband 
and wife jointly, either to recover the goods, or damages, for their conversion ; 
or semble, an action on the case for damages for the fraud. 

For tort of the wife committed in the presence or by order of the husband, the 
latter alone is liable, and after his death no action survives against the wife for 
such tort. 

But if the tort was not in the husband's presence or by his order, it is the wrong 
of the wife although the husband is jointly liable with her, and in such case an 
action will survive against the wife alone after the death of the husband. 

Therefore where goods had been sold to a married woman on her false representa- 
tions that she was sole, and she had given notes in payment for the goods, it 
was held, that her promise made after the death of her husband, to pay the 
notes, was an undertaking by her to pay a demand for which a cause of action 
existed against her from the time she purchased the goods, and therefore was 
founded on a good and sufficient consideration. 

Though the general rule is that a moral obligation is not alone a sufficient con- 
sideration to support a promise, yet there are cases where a moral obligation 
founded upon an antecedent valuable consideration is sufficient to sustain a pro- 
mise though the obligation on which it is founded never could have been en- 
forced at law. 
The note Wennall vs. Adney, 3 Bos. & Pul. 252, commented on and limited. 

Demurrer. — Ground assigned that the complaint did not state 
facts sufficient to constitute a cause of action. The Supreme Court, 
at special term, gave judgment on the demurrer for defendant, and, 
at general term, in the first district, affirmed this judgment, -where- 
upon plaintiff appealed to this Court. 

Andrew Boardman for plaintiff. 

John H. Reynolds for defendant. 

The opinion of the Court was delivered by 

Balcom, J. — The complaint shows that goods were sold and deliv- 
ered to the defendant, solely on her credit and responsibility, she then 
being a trader, doing business in her own name, for her own personal 
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benefit and advantage, and holding herself out to be an unmarried 
woman, and that she gave notes for the goods ; but that at the time 
she purchased the goods, and gave the notes, she was the wife of one 
Davidson, of which fact the vendors of the goods and holders of the 
notes were ignorant. That the husband of the defendant subse- 
quently died, and that after his death the defendant, in considera- 
tion of the premises and of her duty in that behalf, and of the moral 
obligation resting upon her to pay for the goods, and to pay the 
notes, undertook and promised to and with the vendors of the goods 
and holders of the notes to pay the same, and for the goods and 
every part thereof. 

There is also an averment in the complaint showing that the 
plaintiff became the owner of the alleged causes of action before he 
commenced the suit. 

The action was commenced in 1857, and it must be determined 
by the rules of the common law, irrespective of the alterations 
made by our recent statutes in the laws affecting husband and wife. 

It cannot be said that the husband of the defendant was ever 
liable ex contractu to pay for the goods. They were not necessa- 
ries, and there is no allegation in the complaint that he knew of 
the purchase of the goods by his wife, or that they ever came to his 
possession. 

There was, therefore, no implied promise on the part of the hus- 
band to pay for the goods. Story says : " If credit be given solely 
to the wife, the husband is not liable, although they live together, 
and although he see her in possession of the goods bought. If, 
therefore, the tradesman should take her promissory note in pay- 
ment, which would plainly indicate a reliance on her personal credit, 
the husband would not be liable for the price of the goods, nor on 
the note, nor need he prove that the goods were not necessaries." — 
Story on Contracts, 4th ed., § 103 ; see 2 Bright on Husband and 
Wife, 17 and 18. 

But the vendors could have maintained an action against the de- 
fendant and her husband jointly, in the lifetime of the latter, to 
recover possession of the goods, or for a conversion thereof by the 
former, on the ground that the goods were fraudulently obtained by 
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the wife, by falsely holding herself out to be unmarried and doing 
business as a trader in her own name, and for her own personal 
benefit and advantage ; and I will not say but an action on the 
case for damages for the fraud would have lain against the husband 
and wife jointly. Kent says : " The husband is liable for the torts 
and frauds of the wife committed during coverture. If committed 
in his company, or by his order, he alone is liable. If not, they 
are jointly liable, and the wife must be joined with the husband." 
2 Kent's Com., 9th ed., 138 ; see also 2 Bright on Husband and 
Wife 79 and 80 ; 1 Story on Con., 4th ed., § 109 ; Reeve's Dom. 
Rel., 2d ed., 72 and 73. By reason of the fraud of the wife the 
title to the goods remained in the vendors, and the possession or 
conversion thereof by the wife was wrongful. Gary vs. Holaiting, 
1 Hill 311 ; Niehoh vs. Michael, 23 N. Y. Reps. 264. Hence the 
right of the vendors to maintain either of the actions formerly called 
replevin and trover for the goods. 

When the wife commits a tort by order of her husband, or in com- 
pany with him, he alone is liable ; and in case of his death they do 
not survive against the wife. Reeve's Dom. Rel., 2d ed., 72. But 
if the tort be not committed in the presence of the husband, or by 
his order or request, the wife is also liable, and must be joined in 
the suit with her husband. The wrong is in such a case considered 
as her wrong; and the husband is answerable with the wife for 
similar reasons for his liability for her contracts before marriage. 
Reeve's Dom. Rel., 2d ed., 72. And I am of the opinion a cause 
of action for such a wrong survives against the wife on the death 
of her husband. It was held by Lord Ellenborough, in Wood- 
man vs. Chapman, (1 Camp. 189,) that a debt contracted by the 
wife before marriage survives against her upon the death of her 
husband, and such holding was undoubtedly correct. It is laid 
down by Macqueen on Husband and Wife, (Law Library, 4th se- 
ries, vol. 34, p. 123,) that " causes of action survive against the wife, 
which accrued during the coverture, in respect of the real estate, 
or for any personal wrongs done by her when sole." The only 
authority cited by him for this rule is the note by Lord Campbell 
to the above case of Woodman vs. Chapman ; and the language of 
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that is, that " causes of action survive to the wife which accrued 
during the coverture, in respect of her real estate, or for any per- 
sonal wrongs done her." But whether the doctrine laid down by 
Macqueen is or is not supported by the authority cited by him, it 
rests upon the same principle that makes the debts of the wife con- 
tracted before her marriage, which are not recovered of the husband 
and wife during the life of the former, survive against the latter, 
and therefore is good law. The personal representatives of the 
husband cannot be charged with such debts ; and on similar prin- 
ciples they must be exempted from liability for torts of the wife 
committed in the absence of her husband, and not in his business, 
and without his concurrence or knowledge ; for such torts, as 
has already been seen, are considered her torts. See Cox vs. Kit- 
chin, 1 Bos. & Puller 338. 

The only authority I have found which seems to militate against 
any of the foregoing conclusions, is the decision of the Court of 
Exchequer in Fairhurst and Wife vs. The Liverpool Adelphi Loan 
Association, 26 Eng. Law and Equity Reps. 393, where it was held 
that an action will not lie against a husband and wife for a false 
and fraudulent representation by the wife to the plaintiffs, that she 
was sole and unmarried at the time of her signing a promissory note 
as surety to them for a third person, whereby they were induced to 
advance a sum of money to that person. The opinion of Judge 
Reeve is to the contrary. Reeve's Dom. Rel., 2d ed., 72 and 73. 
But if the decision of the Court of Exchequer be correct, it is 
placed on the same ground that an infant is exempted from liability 
for damages in actions for wrongs, when founded on contract ; and 
when goods are sold to an infant on credit, and he avails himself of 
his infancy to avoid payment, the vendor may reclaim the goods as 
having never parted with his property in them. Badger vs. Phin- 
ney, 15 Mass. Reps. 359. Either what was formerly called trover 
or replevin may be maintained for the goods in such a case. See 
Wallace vs. Morss, 5 Hill 391. In such a case the action is brought 
in disaffirmance of the contract, and on the ground that the vendor 
still retains the title to the goods. Upon the same principle either 
an action to recover possession, or one for conversion, could have 
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been maintained again8t the defendant and her husband for the 
goods sold to the former in this ease. And should we concede that 
the vendors could not have recovered in an action against them for 
damages merely, for the fraud of the wife in obtaining the goods 
there still remained two kinds of action, either of which could have 
been maintained against her as well as her husband ; and the cause 
therefor survived against the defendant on the death of her hus- 
band. 

If these views are correct the promise of the defendant, after the 
death of her husband, to pay for the goods, and to pay the notes 
given for them, was an undertaking by her to pay a demand for 
which a cause of action existed against her from the time she pur- 
chased the goods, and therefore was founded on a good and sufficient 
consideration, and is clearly obligatory upon her. 

There is another view of the case which shows that the promise of 
the defendant to pay for the goods, and pay the notes she gave 
therefor, was founded upon a sufficient consideration. 

I am aware the general rule is that a moral obligation is not 
alone a sufficient legal consideration to support a promise. See 1 
Story on Con., 4th ed., § 465 to § 469 ; Chitty on Con., 9th Am. 
ed., 48 and 49 ; 24 Wend. 97; 1 Hill 532; 5 Id. 306. 

And the Superior Court of New York City went so far in Watkins 
vs. Hahtead, 2 Sand. S. C. Reps. 311, which case was followed by the 
Supreme Court in this, as to adopt the language of a note to Wen- 
nail vs. Adney, 3 Bos. & Pul. 252, where it was said that " an ex- 
press promise can only revive a precedent good consideration which 
might have been enforced at law through the medium of an implied 
promise, had it not been suspended by some positive rule of law ; 
but can give no original right of action, if the obligation on which it 
is founded never could have been enforced at law, though not barred 
by any legal maxim or statute provision." But this rule is too 
broad, or at least there are exceptions to it. For there are cases 
where a moral obligation that is founded upon an antecedent valu- 
able consideration is sufficient to sustain a promise, though the 
obligation, on which it is founded, never could have been enforced 
at law. In other words, a moral obligation is sometimes a sufficient 
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consideration for an express promise, if, at some time or other, a 
good or valuable consideration has existed, although there never 
was a time prior to such express promise when any portion of the 
precedent consideration could have been enforced at law or in 
equity through the medium of any promise. To illustrate : If 
money be loaned upon usury, and usurious security taken therefor, 
such security is absolutely void, and no action can be maintained 
upon it ; nor is it evidence of an indebtedness, upon the strength 
of which the law will imply a promise on the part of the borrower, 
to repay the amount actually received by him. The express con- 
tract being absolutely void, no implied obligation can spring from 
it. The lender cannot waive or abandon the usurious agreement so 
far as it is illegal, and enforce it for the residue. The contract is 
one; no matter what the nature or number of the securities may be, 
all are void. The contract cannot be broken up and resolved into 
its original parts or elements, so as to get rid of the illegal taint 
without the consent of both parties. But if it is mutually aban- 
doned, and the securities are cancelled or destroyed, so that they 
can never be made the foundation of an action, and the borrower 
subsequently promises to pay the amount actually received by him, 
such promise is legal and binding. It is founded upon an equitable 
and moral obligation, which is sufficient to support an express 
promise. The money actually lent, when legally separated from 
the usurious premium, is a debt in equity and conscience, and 
ought to be repaid. Per Sutherland, J., in Hammond vs. Hop- 
ping, 13 Wend. 511 and 512; also Miller vs. Hull, 4 Denio 104; 
Chitty on Con., 9th Am. ed., 712 and 713 ; 2 Parsons on Con., 3d ed. 
397 ; Parsons' Mercantile Law 257 ; 1 Story on Con., 4th ed., 
§ 603 ; Barnes vs. Hedley, 2 Taunton 184. 

In Lee vs. Muggeridge, 5 Taunton 35, a feme covert, having an 
estate, settled to her separate use, gave a bond for repayment of 
money by her executors, of money advanced at her request, on 
security of that bond, to her son-in-law, and after her husband's 
decease, she wrote, promising that her executors should settle the 
bond, and it was held that assumpsit would lie against the execu- 
tors on such promise of the testatrix. That case was not over- 
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ruled by the decision in Meyer vs. Haworth, 8 Adol. & Ellis 467, 
though it must be conceded, it was very much weakened as an 
authority in England, by Eastwood vs. Kenyon, 11 Adol. & Ellis 
438; and Littlefield, executrix, Sfc, vs. Shee, 2 Barn. & Adol. 811, 
was put mainly upon the ground that the price of the goods 
originally constituted a debt from the husband, though Lord 
Tenterden in deciding it said he must also observe " that the 
doctrine that a moral obligation is a sufficient consideration for a 
subsequent promise, is one which should be received with some 
limitation." Lee vs. Muggeridge has never been overruled in this 
State. Smith vs. Ware, 13 Johns. 257, does not do it. For that 
was a case to recover back money the plaintiff had paid the defend- 
ant for land, the former claiming there was a deficiency in the 
number of acres, and Judge Spencer, in delivering the opinion of 
the court, said : " It cannot be pretended that the defendant was 
under any moral obligation to pay for the deficiency in quantity of 
land sold and conveyed to the plaintiff." All that was decided in 
Wile vs. Judson, 24 Wend. 97, was that a mere moral or con- 
scientious obligation, unconnected with a prior legal or equitable 
claim, is not a sufficient consideration to support a promise ; and 
Judge Bronson, who gave the opinion of the court, said : " The 
moral obligation to pay a debt barred by the statute of limitations, 
or an insolvent discharge, or to pay a debt contracted during in- 
fancy or coverture and the like, will be a good consideration for an 
express promise." In Wilson vs. Burr, 25 Wend. 386, it was held 
the plaintiff could recover his claim of $200, counsel fees ; and the 
court said : " It is true at the time of the retainer, the defendant 
was a feme covert; but she was soon after divorced, and it is to be 
presumed subsequently recognised the services rendered." 

There are some, perhaps many, broad assertions in our reports 
going to show that the promise of the defendant in this case is not 
obligatory; and the reasoning tends that way in the following 
cases : Geer and Wife vs. Archer, 2 Barb. 420 ; Nash vs. Russell, 
5 Id. 556, and Ingraham vs. Gilbert, 20 Id. 151. But there are 
equally broad expressions in our reports the other way ; and the 
reasoning in such cases as Doty vs. Wilson, 14 Johns. 378, and 
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others I might mention, certainly tends to the conclusion that such 
promise is binding, as, injustice, it clearly ought to be. 

The goods were sold and delivered by the vendors with the ex- 
pectation on their part, that they would receive pay for the same, 
and upon the defendant's express promise that she would pay for 
them, and under such circumstances that the vendors had no claim 
therefor against her husband. The goods were valuable, and the 
defendant personally received the benefit of them ; and the price 
she agreed to pay therefor, is a debt, which in equity and con- 
science she ought to pay. In other words, she ought in common 
honesty to pay for the goods. Her promise so to do was made for 
value actually received by her personally ; and it was to discharge 
a moral obligation founded upon an antecedent valuable considera- 
tion, created for her own personal benefit, and at her special 
instance and request ; and I am of the opinion the law makes such 
promise obligatory upon her. 

It seems to me that the defendant's moral obligation to pay this 
debt is so interwoven with equities as to furnish a good considera- 
tion both upon principle and authority for her promise to pay it ; 
I will add that the fact is controlling with me, that the defendant 
personally received a valuable consideration for the money she has 
promised to pay; and this distinguishes the case from some that 
seem to weigh against the conclusion that the defendant's promise 
is valid. 

It is unnecessary to notice any of the recent changes made by 
our Legislature in the law affecting husband and wife, as they are 
all inapplicable to the case, which must be determined as the law 
was when the alleged cause of action occurred. 

For the foregoing reasons I am of opinion that the complaint states 
facts sufficient to constitute a cause of action, and that the judg- 
ment of the Supreme Court should be reversed and judgment given 
for the plaintiff on the demurrer with costs ; but with liberty to the 
defendant to apply to the Supreme Court for leave to answer on 
terms. 

Denio, C. J., Selden, Rosekrans, Marvin, Wright, and 
Da vies, JJ., concurred. 
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The latter delivered an opinion, in which he only considered the 
case in the aspect presented in the concluding portion of the 
opinion of Judge Balcom, and agreed substantially with him. 

Decision in conformity to the opinion of Judge Balcom. 



I. The question whether a married wo- 
man is responsible civilly, when she 
fraudulently represents herself to be a 
single woman, and thus obtains credit, 
is, confessedly, one of considerable 
nicety. The very few cases in the law 
books in which the point has been 
raised would tend to show that the 
opinion of the profession was adverse 
to her responsibility. The question may 
present itself either at law or in equity. 

1. At law. The leading English 
case is The Liverpool Adelphi As- 
sociation vs. Fairhurst, 9 Exchequer 
Rep. p. 422, (A. D. 1854.) The decision 
in that case was that the wife cannot be 
responsible, and that the husband can- 
not be sued for the fraudulent repre- 
sentation together with the wife. The 
Court say : " If such an action were 
allowed, it is obvious that the wife 
would lose the protection which the 
law gives her against contracts made by 
her during coverture ; for there is not 
a contract of any kind which a feme 
covert could make whilst she knew her 
husband to be alive, that could not be 
treated as a fraud. For every such con- 
tract would involve in itself a fraudu- 
lent representation of her capacity to 
sue." [contract.] 

It is difficult to avoid this reasoning. 
It is probably the better opinion, that a 
married woman is not responsible upon 
a fraudulent representation that she is 
single, so as to be liable civilly after 
the husband's death. The most that the 
person who had dealt with her could do 
would be to reclaim the property which 
he had parted with upon the theory that 
there was no contract. 



A like conclusion would be drawn from 
the cases which have been decided 
respecting the right to bring actions 
against infants for deceit. The English 
authorities seem nearly or quite uniform 
from the early case of Johnson vs. Pie 
to the present time. Johnson vs. Pie 
is reported in 1 Levinz 169 ; Siderfin 
258. The reasons for the decision are 
well given in Siderfin. The infant had 
affirmed that he was of full age, and, 
confiding in Misrepresentation, the plain- 
tiff had lent him money. The plaintiff 
brought an action on the case for the de- 
ceit. By the Court, "although infants may 
be bound by actual torts, as trespass, &c, 
which are vi et contra pacem, they will not 
be bound by those which sound in deceit, 
for if they were, all the infants in Eng- 
land would be ruined, and in cases 
where their contracts were not binding 
they would be charged as for a tort." A 
curious case is reported in 3 Keble 369, 
Scroggam vs. Stewardson. It is very 
short, and is stated in full. " Trespass 
by infant, by guardian. The defendant 
pleads that the plaintiff was above six- 
teen years old, and agreed for sixpence 
in hand paid, that the defendant have 
license to take two ounces of her hair ; 
to which plaintiff demurred, and per 
curiam, it is no plea, for the infant can- 
not license though she may agree with 
the barber to be trimmed, and judgment, 
for the plaintiff." Here was conduct on 
the infant's part very similar to a fraud, 
and yet she was allowed to take advan- 
tage of her position. It is believed that 
the only case in the English reports 
which appears at all in opposition to 
Johnson vs. Pie is Bristow vs. Eastman, 
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1 Esp. 171. An infant had embezzled 
money from his employer, who brought 
an action of money had and received to 
recover it again. Lord Kenton held 
the action maintainable on the express 
ground that the action for money had 
and received was in this particular case 
equivalent to an action of trover for the 
money. It is a Nisi Prius case, and if 
inconsistent with the other authorities 
should not be followed. See Mills vs. 
Graham, 4 Bos. & Pull. 140 ; Jennings 
vs. Randall, 8 Term R. 335 ; Green vs. 
Greenbank, 2 Marshall 485. 

2. The rule in Equity. There is a 
class of cases in the English Courts of 
Equity which sustains the doctrine that 
a married woman may be responsible 
upon equitable principles for her frau- 
dulent representations. The leading 
case is Vaughan vs. Vanderstegen, before 
Kindersley, V. C, 2 Drewry's Rep. 379, 
et seg. (A. D. 1854.) In this case, the 
fact that the woman was married was 
not known to the creditor, to whom she 
represented herself to be single. The 
creditor lent her money in consequence, 
and it was held that he had the right to 
charge the debt upon her general assets. 
The Court reposed principally upon 
Savage vs. Foster, 9 Modern R. 30. 

The case was not rested upon the 
theory of a charge upon an estate set- 
tled to her separate use, but on the 
ground that her general assets were 
liable. 

The Court says, " If a man or feme 
sole had borrowed money and had died, 
what would be applicable ? The general 
assets : * * * and so it appears to 
me the same principle would prevail 
here." p. 382. The principle was enun- 
ciated in its broadest terms that a mar- 
ried woman is not only capable of 
committing a fraud, but that her pro- 
perty is liable to be visited in a Court 
of Equity with the consequences of that 



fraud, p. 380. The same principle was 
adopted in the case of an infant who 
had obtained a loan on a representation 
which he knew to be false, that he was 
of age. It was held that proof to es- 
tablish the loan was properly admitted 
in Bankruptcy. The case in Bank- 
ruptcy was placed by the Commissioner 
on the same ground as Vaughan vs. 
Vanderstegen, above cited. On appeal 
to the Lords Justices, the same doctrine 
was held. Ex parte The United Joint 
Stock Mutual Banking Association, 3 
De Gex & Jones 63. See also, Wright 
vs. Snow, 2 De Gex & Smale 321 ; 
Stikeman vs. Dawson, 1 De Gex & Smale 
90, (A. D. 1847.) Some earlier cases in 
equity in which the same doctrine is 
more or less distinctly held or discussed, 
are Wallis vs. Cresswell, 9 Viner's Abr. 
title Enfant, pi. 24, p. 415, in which case 
Lord Cowpek said : " If an infant is old 
and cunning enough to contrive and carry 
on a fraud, I think in a Court of Equity 
he ought to make satisfaction for it." 
Jackson vs. Morehouse, 2 Merivale 483 ; 
Cory vs. Gertcken, 2 Madd. 40 ; Overton 
vs. Bannister, 3 Hare 503. 

Notwithstanding this array of autho- 
rity, the doctrine is not satisfactory. 
The great objection to it is that it en- 
ables persons whom the law, for wise 
reasons, has rendered incapable to make 
contracts, at their own discretion to 
avoid the effects of the rule. They have 
only to represent themselves as capable 
to contract, in order to obtain such ca- 
pacity. The doctrine induces wives 
and infants to commit fraud in order to 
obtain the power to contract by the 
fraudulent act. The English Court of 
Appeal (the Lords Justices), while re- 
cognising the fact that the doctrine was 
settled, is evidently dissatisfied with it, 
Lord Justice Turner saying that he 
had the strongest inclination not to fol- 
low it, and indirectly recommending an 
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appeal to the House of Lords with the 
object of haying the doctrine overruled. 
3 Be Gex & Jones 63, supra. 

II. Assuming, as we have endeavored 
to show, that the wife is not liable at 
law to an action on the case for a frau- 
dulent representation by which a con- 
tract was made, will a subsequent pro- 
mise after the husband's death to pay 
for the consideration obtained be bind- 
ing on the wife ? We had supposed this 
proposition settled by the note to Wen- 
nail vs. Adney, 3 Bos. & Pull. 252. This 
note has often been approved by Courts 
both in England and in this country, 
and sanctioned by accurate text writers. 
It is expressly adopted by the King's 
Bench in Eastwood vs. Kenyon, 11 
Axlolphus & Ellis 438, (A. D. 1840,) 
the Court making the statement that 
it has been very generally thought 
to contain a correct statement of the 
law. It is stated by the same Court 
six years afterwards in Beaumont vs. 
Reeve, 8 Adolphus & Ellis N. S. 483, 
that it had adopted the doctrine in the 
note to Wennall vs. Adney as the law 
of the Court. " This result we arrived 
at after much deliberation, and we now 
adhere to it." p. 487. The doctrine of 
the note to Wennall vs. Adney is in sub- 
stance this : An express promise cannot 
be supported by a consideration from 
which the law could not imply a pro- 
mise, except where the express promise 
does away with a legal suspension or 
bar of a right of action, which but 
for such suspension or bar would be 
valid. In other words, it is substan- 
tially the difference between a voidable 
contract, and one which is void in the 
true sense, i. e. not binding on either 
party. The great Lord Camden in an 
early ease hinted at this distinction. 
Loyd vs. Lee, 1 Strange 94. In that 
case a married woman gave a promis- 
sory note as a single woman, and 



after her husband's death, in considera- 
tion of forbearance, promised to pay it. 

It was held that the note was not 
barely voidable but absolutely void, 
and that forbearance where origin- 
ally there is no cause of action is no 
consideration to raise an assumpsit, 
though it might be otherwise where 
the contract was but voidable. This 
case is approved in Eastwood vs. Ken- 
yon, cited supra. 

We must respectfully dissent from 
the opinion in the principal case, that 
this question is governed by any anal- 
ogy derived from the law of usury. It 
seems to us that usury is within the 
proposition contained in the note to 
Wennall vs. Adney. A usurious con- 
tract has every element of a contract : 
competent parties, subject-matter, as- 
sent and consideration. It could have 
have been enforced at law were it not 
for the statutory provision against un- 
lawful interest. Repeal the statute, 
and the contract made before the re- 
peal may be enforced if the Legisla- 
ture so provides. Curtis vs. Leavitt, 
15 New York 9 ; Southern Life Insur- 
ance and Trust Co. vs. Packer, 17 Id. 
51. Usury does not strictly render a 
contract void, though this expression is 
sometimes used. It is a defence, and can 
only be urged by the debtor. Nothing 
is better settled than that the usurer 
cannot be heard to say that the con- 
tract was usurious. Thus the same 
Court has decided that a usurer can- 
not say that a usurious contract of 
forbearance, whereby he gave time to 
his principal debtor, was void, so that 
it did not discharge the surety. La 
Farge vs. Herter, 5 Selden 241. The 
Court says, " The taking of usury is 
a misdemeanor by statute, and the 
agreement to take it is, in the eye and 
in the language of the law, corrupt. 
The parties, however, do not stand in 
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pari delicto. It is oppression on one 
side, and submission on the other. The 
borrower, therefore, may set up usury 
for the purpose of avoiding a contract 
tainted with it, but the lender cannot. 
In respect to this question, usury must 
stand on the same footing as fraud. A 
fraudulent contract cannot be avoided 
by the party guilty of the fraud." p. 
243. This case, therefore, comes within 
the principle of the note to Wennall 
vs. Adney. The contract is void only 
at the election of the debtor. If the 
usury is purged from the contract, a 
new promise may be made to pay the 
debt, which will be binding on the 
debtor. On the other hand, it is equally 
well settled that the contract of a mar- 
ried woman is binding on neither party. 
Smith vs. Plomer, 15 East 607. In this 
case, a hadesman had supplied a mar- 
ried woman, living apart from her 
husband, with furniture upon hire. It 
was held that he did not thereby 
divest himself of the present right of 
property in the goods, as the married 
woman was incapable of acquiring the 
property by contract. We believe, then, 
the true distinction to be this : when 
a contract is voidable one of the parties 
is already bound, and it needs only the 
accession of the other to make a mutual 
contract, but where the contract is void, 
a subsequent promise by one of the 
parties to the other, still leaves it uni- 
lateral and without mutuality. The 
other party to the void contract, not- 
withstanding such subsequent promise, 
is under no obligation on his part. The 
new promise is consequently without 
consideration. 

On the whole, we agree with the re- 
mark of Ld. C. J. Denman, in the case 
of Eastwood vs. Kenyon, supra, that the 
note to Wennall vs. Adney contains a cor- 
rect statement of the law. 

T. W. D. 



[Since the above note was written, a 
report has reached this country (Lon- 
don Jurist, Oct. 10, 1863, p. 1018) of 
the case of Flight vs. Keed, just decided 
in the English Court of Exchequer. 
The opinion of the Court was delivered 
by Wilde, B. The point decided was 
that a loan of money at usurious inter- 
est before the repeal of 12 Anne, c. 
16, is a good consideration for a pro- 
mise made after the repeal to re- 
pay the loan at the same interest. 
The law on this point is so fully re- 
viewed in a passage of the judgment, 
that we quote it in full. The Court 
says, " The general proposition within 
which such a proposition falls is, we be- 
lieve, first found promulgated in Lord 
Mansfield's time. It is the subject of a 
long note to the report to the case of 
Wennall vs. Adney, 3 B. & P. 249. It 
has been the subject of much discus- 
sion in many subsequent cases. It 
was stated most widely, and perhaps 
too widely, in the case of Lee vs. Mug- 
geridge, 5 Taunt. 45, and it has con- 
stantly been much qualified and some- 
times disparaged since the case of 
Eastwood vs. Kenyon, 11 Ad. & El. 445. 
See Beaumont vs. Reeve, 8 Q. B. 487, and 
Cocking vs. Ward, 1 C. B. 170. But it 
was repeated and stated to be law by 
Parke, B., in Earle vs. Oliver, 2 Exch. 7, 
who says, ' The strict rule of the Com- 
mon Law was, no doubt, departed from 
by Lord Mansfield in Hawks vs. Saun- 
ders, Cowp. 290, and Atkins vs. Hill, Id. 
288. The principle of the rule laid 
down by Lord Mansfield is, that, when 
the consideration was originally benefi- 
cial to the party promising, yet if he be 
protected from liability by some provi- 
sion of the statute or Common Law 
meant for his advantage, he map renounce 
the benefits of that law ; and if he pro- 
mises to pay the debt, which is only 
what an honest man ought to do, he ia 
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then bound by law to perform it. There fore the usury laws were repealed, the 
is a very able note to the case of Wen- usury would have to be purged from 
nail vs. Adney, 3 C. B. 247, explaining the note, before the new promise would 
this at length. The instances given to be valid ; but after the repeal, that would 
illustrate the principle are, among not be necessary, as no principle of pub- 
others, the case of a debt barred by cer- lie policy was any longer involved, 
tificate [of bankruptcy] and by the Sta- This case settles two points : one that 
tute of Limitations ; and the rule in the note to Wennall vs. Adney is estab- 
these instances has been so constantly lished law in England, and the other 
followed, that there can be no doubt that that a new promise to pay a debt void 
it is to be considered as the established for usury is within the rule announced 
law." The Court further held that be- in that note.— T. W. D.] 



In the Supreme Court of Michigan. 

THE MICHIGAN INSURANCE COMPANY OF DETROIT VS. HENRY H. BROWN 

ET AL.' 

A mortgage to secure all existing debts without naming them, or fixing a limit of 
liability, is not void for uncertainty, as it affords means of ascertaining, by in- 
quiry, the amount claimed as due at any time. 

Equity follows the analogies of the law where an analogous relief is sought upon 
a similar claim, but where the relief sought is in its nature of equitable, not 
legal cognisance, equity follows its own rules. Hence, in regard to the fore- 
closure of a mortgage, which is an ancient equitable remedy, equity, although 
raising presumptions of payment from lapse of time, has not made them con- 
clusive. 

Therefore, on a bill for foreclosure and praying, under the statute of Michigan, a 
personal decree against the mortgagor for the balance that should be due if the 
mortgaged premises should prove inadequate, the Court will decree the fore- 
closure, but the personal decree under the statute being in the nature of a legal 
remedy, will not be made after such length of time as would have barred an 
action at law on the bond. 

The opinion of the court was delivered by 

Campbell, J. — The bill in this cause was filed to foreclose a 
mortgage made by Henry H. Brown and wife to complainant in 
November, 1847, conditioned for the payment of " all sums of 

1 We are indebted for this ease to the courtesy of Campbeil, J. 



